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Some members of Congress are considering a 
proposal that would reform international busi-

ness taxation income and divert revenue generated 
to the Highway trust Fund (HtF). Details of the 
plan are not yet public, but based on information 
released by the House Ways and means Committee, 
chaired by paul ryan (r–WI), it would likely work 
as follows:1

1. A territorial system mostly eliminating the tax 
on U.S. businesses’ foreign income would replace 
the outdated worldwide system that taxes 
those earnings;

2. the accrued foreign earnings of U.S. businesses 
that have not yet been brought back to the U.S. 
(repatriated) would be deemed to have been repa-
triated and taxed at a lower rate than under cur-
rent law; and

3. those reforms generate revenue, of which 
approximately $90 billion would be diverted 
to the HtF so that Congress can delay the hard 
work of reforming an insolvent program for the 
next six years.

the switch to a territorial system would increase 
economic growth, create jobs, and increase wage 
growth.2

even using dynamic scoring, the Joint Commit-
tee on taxation (JCt) would likely estimate that 
moving to a territorial system reduces revenues. 
Deeming accrued foreign earnings as repatriated in 
order to tax them is acceptable so long as Congress 
only uses the money from this tax increase to offset 
a tax cut. those foreign earnings accumulated over-
seas because the current worldwide system of taxa-
tion is unfair and uncompetitive for U.S. businesses. 
Congress should only tax that deferred income to 
undo the damage caused by the worldwide system by 
establishing a territorial system.3

taxing deferred foreign income to delay insolven-
cy of the HtF is bad policy for a number of reasons. 
It would either be a tax hike to increase spending, 
which would run counter to the House’s own bud-
get rules requiring all new spending to be offset with 
spending cuts, or it would require the House to break 
its rules in another way to double count the revenue. 
both of these troubling scenarios would further 
delay necessary reforms of the highway programs.4

Using Deemed Repatriation 
to Fund the HTF Is Bad Budget Policy

If Congress uses deemed repatriation funds to 
fill the HtF, it has two options for diverting revenue 
into it. Neither of them is sound policy.

Scenario 1: Another Tax-and-Spend Scheme. 
the first option would be for the deemed repatriation 
to raise taxes by more than the move to a territorial 
system would cut them. Congress then could put the 
additional revenue raised by deemed repatriation 
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into the HtF. this option would result in at least a 
$90 billion tax hike (the amount needed for a six-
year extension of the HtF Congress desires).

For instance, if the move to a territorial sys-
tem reduced revenues by $200 billion (JCt has not 
scored the change publicly yet), then the deemed 
repatriation would have to raise $290 billion. that 
way the proposal would raise enough revenue to 
both offset the tax cut from moving to territo-
rial and fill the gap in the HtF, thus remaining 
deficit-neutral.

In this situation, the net change in revenues is an 
increase of $90 billion. this is a tax hike, pure and 
simple. Since it would directly fund more spend-
ing, it would be yet another tax-and-spend scheme 
resulting in further government growth.

If Congress added the continuation of the tax 
extenders—a group of expiring tax provisions—to 
the package, it would not offset the tax cut. Keeping 
the tax extenders in place is not a tax cut; rather, it 
prevents a tax increase.5

Violates CUTGO. A tax hike to pay for new spend-
ing would violate budget rules passed by the House 
to rein in spending. At the beginning of the 112th 
Congress, the House adopted the “Cut-As-You-Go” 
(CUtGO) rule.6 CUtGO prohibits the consideration 
of any bill that causes net increases in mandatory 
spending, essentially requiring that all direct spend-
ing increases be offset not with revenues, but with 
other mandatory cuts.

Under the current budget resolution, any transfer 
of funds into the HtF from deemed repatriation 
would score as additional mandatory budget 
authority in the House, triggering the CUtGO rule. 
In the past, baseline budgeting conventions meant 
that intra-governmental transfers (e.g., transfers 
from the general fund to the HtF) were not scored 
as new direct spending. the fiscal year (FY) 2016 
concurrent budget resolution (S.Con.res. 11, 114th 
Congress) changed this convention, requiring 
the House to consider any transfers as additional 
mandatory budget authority.7

However, because CUtGO is simply a House 
rule, and not an enacted statute, it is possible for the 
House simply to waive the rule through the rules 
Committee and move forward on the consideration 
of the bill in violation of the intent of CUtGO.8

Waiving the CUtGO rule—established to pre-
vent the very tax-and-spend agenda now fueling the 
growth of government—constitutes a violation of 
the principles of fiscal responsibility to which the 
House chose to hold itself.

Scenario 2: Budget Gimmick. the second 
option for the use of deemed repatriation to plug 
the HtF would be that Congress double counts 
the money it raises. In this scenario, there is no 
tax hike because deemed repatriation would 
increase revenue the same amount as the move to 
a territorial system would cut it. Congress would 
credit the HtF with the funds from deemed 
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repatriation. the example for this maneuver was 
set in the previous Congress in the tax reform plan 
proposed by then–Chairman of the House Ways and 
means Committee, Dave Camp (r–mI).9

the second option clearly involves double count-
ing because the new revenue generated from deemed 
repatriation matches the amount of the tax cut from 
the territorial system. the revenue baseline remains 
unchanged and hence there is no impact on the defi-
cit. If Congress claims that those same dollars are 
simultaneously delaying HtF insolvency, then the 
money is funding spending and is not available to off-
set the territorial tax cut.

the money cannot be in two places at the same 
time. Any argument to the contrary should be treat-
ed as another gimmick meant to disguise Congress’s 
lack of fiscal discipline and the will to make the nec-
essary changes to the highway program.

Violates Budget Resolution. to carry out this dou-
ble counting scenario, Congress could not count the 
transfer of money to the HtF as new budget author-
ity, as the FY 2016 concurrent budget resolution 
requires. thus, Congress would have to violate the 
budget resolution by waiving the rule. rules meant 
to control spending are meaningless if Congress 
waives them whenever convenient.

Unsound Transportation Policy
the use of deemed repatriation to delay HtF 

insolvency, in addition to being bad budget policy, 
would be poor transportation policy. Congress has 
traditionally funded highways on the sensible user-
pays principle as exemplified by the gas tax. taxing 
foreign-earned incomes of multinational business-
es, which are unrelated to highway use, would break 
that commonsense policy.10

rather than tie international tax reform to trans-
portation, Congress should implement structural 
reforms for surface transportation spending that 
would address the HtF’s protracted overspending 
and refocus the federal role in transportation to mat-
ters of national significance.

to accomplish these ends, Congress should retool 
the federal surface transportation program to focus 
only on national priorities like the interstate high-
way system, while ending federal funding for proj-
ects like mass transit that are best addressed at the 
local or state level. the best solution that implements 
these priorities before Congress is the transportation 
empowerment Act (teA), introduced in the Senate by 
Senator mike Lee (r–Ut) and in the House of repre-
sentatives by representative ron DeSantis (r–FL).11
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